IOWA DEPARTMENT OF NATLRAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:
ADMINISTRATIVE

STEVE McMILLEN CONSENT ORDER

dba McMILLEN TRYCKING AND

REPAIR; NO, 2007-SW- 14

Bedford, lowa. NO. 2007-AQ- 23

TO: Steve McMil'lin
T PO Box 87
Bedford. 1A 50833

l. SUMMARY

This Administrative Cons:nt Order (Order) is entered inio between Steve McMillin
doing business as McMillin v rucking and Repair (McMillin) and the Towa Department of
Natural Resources (Departnrent) in order to resolve solid waste disposal and open hurning
violations. Pursuant to this Order, McMillin shall pay an administrative penalty in the
amouni of $500 pursuant . s the payment schedule set forth herein.

Any gquestions regzarding this Order should be dirceted io:

Relating to techhical requirements: Payment of penalty to;

Keith Wilken _ [owa Department of Natural Resources
IDNR Field Office 4 Henrs A. Wallace Building

1401 Sunnyside [ w.ne Dres Moimes, lowa 50319-0034

Adlantic, 1A 50072
Ph: ¥12-243-i34

il. JURISDICTION

This Order is issued pursunt to lowa Code seclion 455B.307(2} which authorizes the
Drirector to issue any order ecessary to securc compliance with or prevent a violation of
lowa Code chapler 455B, tiivision IV, Parl 1 (solid waste), and the rules adopted
pursuani to that part, low Code sections 455B.134(9) and 455B.135%(1) which authorize
the Director to issuc any order necessary to secure compliance with or prevent a violation
of lowa Code chapler 443B, Division II, {air quality) and the mles promulgated or permits
issued pursuant (o that part; and lowa Code section 4558, 109 and 567 Towa Admin. Code
{TAC) 10, which authtize the Director to assess administrative penalties.
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. STATEMENT OF FACTS

1. Steve McMillin is the owner and operator of McMiilin Trucking and Repair at
124 Jefferson Strest, Bedford, [owa.

2. On February 23, 2007, the Departtnent visited the McMillin site in Bedford., An
open burning and open dumping site was observed just south of the McMillin Trucking
and Repair facility. The bum pile contained oil filters, remnants of tires, farm equipment,
antomobile/truck parts, a mattress, chemical containers, a fuel tank, and other
miscellancons wastes. These materials are consistent with the waste stream from a truck
scrvice and repair husiness. Petrofenm-contaminated soil was also observed surrounding
the waste oil sm* age tanks on the narth side of the faullty Phat-:}graphs WEre Iaken
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4. Subsequent to the Notice of Violation. All sohd waste and burn residue was
removed from the site.

IV. CONCLUSIONS OF LAW

1. lowa Code section 455B.304 provides thal the Environmenial Protection
Cemrnission (Commission) shall establish rmles goveming the handling and dispasal of
solhid waste. The Commission has adopted such rules at 367 IAC Chapters 100-121.

2. lowa Code section 455B.307(1) and 567 TA{Z 100.4 prohibit dumping or
depositing or perraitting dumping o1 depesiting of any selid waste at any place other than
a facility permitted by the Department, unless otherwise provided by rule. The above
facts disclose violations of these provisions.

3. lowa Code section 455B.133 provides that the Commission shall establish rlcs
governing the quality of air afid emission standéirds. The Commission hias adopted 567
TAC Chapters 20-30 rclating, o air quality.

4. Rulc 567 TAC 23.2(1) prohibits any person from allowing, causing, or permitting
open burning of combustble materials, except as provided in 23.2(2) (variances) and
23.2(3) (exemptions). The materials burned in this case do not qualify for exemption or
vanance. The above facts disclose violation of this provision.
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V. ORDER

The Department orders and McMillin agrees to pay an administrative penalty in the
amount of $500 at the time of execution of this Order.

Vi. PENALTY

1. Towa Codg section 453B.30:7(3) provides for ¢ivil penalties of up to $5,000 per
day for solid wuste violations. jov a Code section 455B.146 authorizes the assessment of
civil penalties of up to $10,000.00 per day of violation for the air quality violations
involved n this matter. Mure rerious criminal sanctions arc also avmldble pursuant to

2. lowa Code section 4°5B.109 authoriz¢s 1he Comnmission to establish by mle a
schedule of civil penalties =p to $10,000 that may be assessed administratively. The
Commission has adopted Jjis schedule with procedures and criteria for assessment of
penaities at 567 LAC Chapter 10. Pursuant to this chapter, the Department has
determined that the most effective and efficient means of addressing the above-cited
viplations is the issuance of an order with a penalty. The administrative penally assessed
by this Order is determined as follows:

3.  Economic Benefit. McMilha 2us achieved un economic benefit from its iflegal
conduct. Costs aviided include disposal fees, labor, and hauling costs. The open buming
of salid waste has resulted in cost avoidance. The burning of solid waste typically
reduces the volume of the waste %y greater than 50%. Based upon these facts and in
order to resolve this matter consensually, $100 15 assessed for this factor.

b.  Gravity of the Violation. One ol the factors 1o be considered in determining the
gravity of a violation is the amount of penalty authorized by the Iowa Code for the type of
violation. The illegal open damping of solid waste threatens the groundwater of the state.
Open g ot soiid wasee relerser o e T TITESIOHS A T AT PTERITCT T AT -
pollutes the surface and ground water of the state. The burming of tires, o1l filters,
chemical containers, and tuel tanks releases hazardous emissions in to the air. Such open
burning may violate amaient air standards. Based on the above considerations, $1,000 is
assessed for this factor.

c. Culpability. McMillin is engaged in the business of truck repair and service. The
gencration of tradc wastes is a routine part of the operation of this business. McMillin
has a duly to be aware of the apphicable prolmbitions agamsi open burming of solid wasie.
The Department nas ned documened a sigmficant miswory of noncomphance. Based upon
these factors and the desire to resulve this matter consensually, $400 is assessed for this
factor,
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d. Mitigating factors. Due to (he lack of any documented history of noncomypliance
and the compliznce efforts undertaken by cMillin prior to the execution of this order.
The Department has agrecd to reducc th.. penaliy assessed hercin by §1,000,

VII. WAIVER OF APPEAL RIGHTS

lowa Code sections 455B.138 and 455B.308 and 561 TAC 7.5(1), as adopted by
refcrence by 567 IAC chapter 7. authonize a written notice of appeal to the Commission.
‘I'his Order is entered into knovangly by and with the consent of McMillin. By signature
to this Order, all rights (o appeal this Order are waived.

Failure to comply with this Order may result in the imposition of administrative
penalties or referral to the Attomey General to obtain appropriaic relief pumsuant to lowa
Code sections 455B.144 and 455B.307. Compliance with provision “V. Order” of this
Order constitutes full zatisfaction of alt requirements pertaining to the violations
described in Divisions [T and [V of Ihi Order. The Deparlment reserves the right to
bring enforcement astion or to reques: thai the Attomey General imiiate legal aclion to
address other violadons nol describ-d in this Order but which may arise from the facls
summarized in Division {1 of this Order.

W / Dated this_/__ day of

RICHARD A. LEOPOLD, DRECTOR
IOW A DEPARTMENT OF NATURAL RESOURCES Nowe mbe ~ 2007

| ﬁ;_: & 5&,_,571 Cf‘ﬂvZé'l Dated (ﬂs. 2 dayof

STEVE McMILLIN _ , 2007
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